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Thailand is in the process of establishing a National Human Rights Commission for the first time. The process has been highly controversial and is not yet complete. Over recent years, the issue of human and other rights has moved to the centre of debate on political change.

In the early 1990s, there was a critical change in strategy among Thai activists interested in political and social reform. Since the 1970s, their flag had been “democracy”. They had campaigned for an end to military dictatorship and the establishment of a sovereign parliament. Gradually over the period 1973 to 1992, this transition was achieved. But even before the transition was complete, it was clear that formal democracy alone was not enough. Thailand had experienced half-a-century of military rule in various forms. Before that, the country had been governed by an absolute monarchy. Dictatorial habits and practices were embedded deep in institutions and in mindsets. Setting up a parliament and herding the generals back to the barracks changed little of the way bureaucrats behaved. Moreover, the politicians who won power in the new democratic institutions quickly slipped into the ruling habits of their dictatorial predecessors. Indeed, in some ways these new politicians became even more domineering because they combined the power of office with the power of serious money. Thailand went straight from “bureaucratic polity” to “money politics”.

Initially, this realisation that a democratic parliamentary system alone was weak generated a great deal of gloom among political activists. But within a few years in the early 1990s they drew up a new agenda. They took down the flag of “democracy”, and ran up a flag of “rights”. They reasoned that old dictatorial habits and practices could only be rooted out if people had the means to combat them in everyday life. Among these means were codes of rights which could be used to challenge the abuse of power. Such codes included human rights, gender rights, community rights, resource rights and so on. Several NGOs were formed to exert pressure on this agenda. Some of the most prominent members were practicing lawyers, and legal academics.

In addition to this emphasis on rights, activists also stressed decentralisation, participation, and people power. By the end of the 1990s, one of the most popular phrases had become kan muang pak prachachon, roughly “people politics”.

In 1993 a movement arose to press for major reform in Thailand’s constitution. The movement appeared in reaction to the political crisis of 1991-2 (when a military group seized power and was later ejected after bloody street demonstrations). Two groups  contributed the major support for the movement. The first consisted of academics, bureaucrats, and senior businessmen who wanted to re-engineer the parliamentary system to reduce corruption and increase efficiency. The second consisted of the activists who saw the opportunity to write their programme of reform—and especially codes of rights—into a new charter. The pressure exerted by these groups eventually resulted in the passage of a new constitution in September 1997 (see our Thailand’s Crisis, NIAS and Silkworm Books, 2000, chapter 5).

This charter is a remarkable document which attempts to change the way Thailand is governed. It includes the new parliamentary framework which the first group wanted. It also includes a long list of human, civic, and community rights. Finally, it establishes several new institutions required to enforce these rights. These institutions include an independent body to oversee the media, ombudsman’s office, strengthened counter corruption commission, commission for the environment, administrative court, and human rights commission.

The constitution was passed in an emotional period during the onset of the 1997 economic crisis. Many conservative forces opposed its provisions but were swept aside by public enthusiasm. Many of the supporters had little idea of the detailed contents of its provisions. Only later did many of the charter’s provisions undergo close public scrutiny. The new institutions invented by the charter had to be initiated by enabling laws. The conservative opposition regrouped, and worked hard to dilute the charter’s reforms at the stage of the enabling legislation. It is a measure of the potential importance of the National Human Rights Commission (HRC) that the passage of its enabling law and the recruitment of its members became a bitter public controversy.

Reform activists see the HRC as vitally important for combatting the abuse of power which is endemic in a post-dictatorial system. Thongbai Thongbao, Thailand’s most senior activist lawyer, commented: “Most of the problems now faced by the people—be they farm land disputes or other conflicts with authorities—stem from disrespect for human rights.” Conversely, established power centres recognise that the NHRC may represent a real threat to established privilege. Hence the battle has been fierce.

After the passage of the constitution, the reform activists worked closely with a government drafting committee to prepare the enabling bill. Understanding the importance of continued public support, they then submitted the draft bill to six public hearings, and incorporated some amendments gleaned from this process. The bill was then passed to the Council of State, the drafting body which has the duty to “revise” all legislation before submission to parliament.

The Council of State is a highly conservative body, and it devoted itself to diluting or blocking much of the enabling legislation resulting from the 1997 constitution. But its savaging of the HRC bill exceeded all its other efforts. It did not “revise” the bill, but completely rewrote it, reducing the NHRC from a powerful and independent body to a minor office under bureaucratic domination. It placed the NHRC under the executive; stacked the selection committee with bureaucrats; ensured most of the NHRC members would be current or retired bureaucrats; cut the members’ allowances so that service would essentially be part-time; and severely reduced the body’s powers. The Cabinet rushed to enact this bill into law, with the prime minister (Chuan Leekpai) giving full support.

The reform activists counter-attacked in the press and on public platforms. They accused the Council of State of “trashing” the original bill and disregarding the mandate of the constitution. They suggested that the main aim of the Council’s bill was “protecting politicians and bureaucrats from human rights complaints”. An activist lawyer who had been involved in the original drafting said pointedly: 

“The executive branch has a well-documented history of violating human rights in Thailand, and even though the days of dictatorship are over, it continues to have the power to commit serious human rights abuses. It is clearly in a conflict of interest position.”
The activists also announced that they would campaign for voters at the next election to reject the parties which supported the Council’s bill. At that point, the prime minister capitulated and agreed to negotiate a compromise. The original bill was reinstated with a few modifications. The NHRC would come under the parliament’s upper house for its first five years, and would then have the option to become independent. The constitution had mandated that the enabling bill had to be passed within two years. Because of this controversy, the final version made the deadline with only two days to spare.

After the public hearings on the original bill, the drafters had added one new clause: “In performing its duties under this Act, the Commission shall have regard to the international norms and standards regarding the promotion of the rights and freedoms of persons in so far as they are not inconsistent with this Act.'”  In the parliamentary debate, this clause caused a furore. One MP inveighed: “We are debating the introduction of a Thai law but are trying to use international law to define ours. Is this correct? I don't understand. Since when have we become slaves of the farang [Westerners]?” As this issue promised to sabotage the bill’s passage, the clause was dropped during the final debate.

The controversy has continued over the appointment of members of the commission. First a selection committee had to be formed including the Supreme Court president, Supreme Administrative Court president, Attorney-General, Law Society of Thailand chairman, five representatives from political parties, three from the media, five from academic institutions and ten from NGOs. This Committee vetted applications, then presented a short-list of twenty-two names for the Senate to select the final eleven. The heavy weighting of academics and NGOs in the selection committee meant that the short-list consisted mainly of activists. At its first attempt, the Senate was able to agree on only nine names, leaving two who are still left to be selected.

The legislation details the NHRC’s powers and duties. It will carry out programmes of education on human rights; submit an annual report on the state of human rights; and advise the parliament on legislation required to uphold human rights. Most importantly it is empowered to

 “examine and report the commission or omission of acts which violate human rights or which do not comply with obligations under international treaties relating to human rights to which Thailand is a party, and propose appropriate remedial measures to the person or agency committing or omitting such acts for action to be taken. Where no action is taken as proposed, the NHRC shall report to Parliament for further proceedings.”
This clause in particular establishes the NHRC as a watchdog of very considerable status. 

Among the nine members already selected are three legal activists on human rights issues, and four prominent members of the NGO movement. Whoever the Senate picks for the final two members, these seven will be in a position to dominate the NHRC’s operations.

One of the most important of these seven is Saneh Chamarik, a senior academic and long-time social activist who has written extensively on the human impact of development over several decades. He was one of the intellectuals and activists who gave prominence to the issue of rights from the early 1990s onwards. Before his selection to the NHRC, he had launched a large-scale project of research on issues of human and community rights throughout Thailand. Many young activists participated in the project which covered issues concerning labour, slum-dwellers, hill peoples, small fishermen, community control over forests, and gender.

After passage of the bill, Saneh spoke at a seminar organised by reform activists to continue public support for the NHRC. He noted that in Western industrial countries, many of the human rights issues revolve around employment. In Thailand, by contrast, most of the people still live in rural areas. He predicted that Thailand’s NHRC would have to become involved in “biodiversity issues, community rights and rights to traditional lifestyles and local wisdom”.

Saneh’s proposal signals the start of another fierce debate. Up to this point, the reform activists have been focused totally on establishing a structure (the NHRC and the listing of basic human rights in the constitution). They have accepted the definitions of human rights embodied in UN declarations as a good working model. Indeed, the proposal (noted above) to add a clause to the enabling bill making specific reference to international definitions came about because some activists believed the international status of these definitions would strengthen the legislation. But Saneh’s comments, and the MP’s outburst in parliament, indicate that the debate over the meaning of human rights in the Thai context is likely to be pulled in two directions.

On one side, activists like Saneh will want to use the structure provided by the NHRC to pursue several agendas, in particular those concerning community rights and the defence of “way of life”. This comes in reaction to two trends of recent history. First, the Thai state in the dictatorial era centralised power and overrode local rights over resources. There are many local movements which want to reclaim some of these rights (particularly rights to resources of communal land, water, forests). Second, the rapid economic change of recent decades, coupled with the concentration of political power in urban centres, has made it difficult for rural and peripheral communities to resist changes which destroy old traditions and social practices. The phrase withi chiwit, literally “way of life”, has become central to discourses about the rights of hill peoples, small fishermen, marginal farmers, and many others. Saneh links these two issues with biodiversity because he believes that the variety and abundance of Thailand’s subtropical ecology—if justly and properly managed—is the key to a sustainable livelihood free from domination by the industrial west.

On the other side, conservatives who understand the levelling potential of the human rights discourse may resort to quasi-nationalist arguments to argue that “Thailand is different” and international standards need not apply. They may, in other words, begin to produce the kind of arguments used by advocates of “Asian values” in the 1990s. 

The novelty of the NHRC, the radical character of many of its members, and the extent of its duties mean that it will undoubtedly become both important and controversial. As one activist noted to a recent seminar: "There are still few Thai people who know their rights. Many have had them violated without even knowing about it."
